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The Mixture of Law and Trial over the Family Strie:
What the Family Ought to Be

Shigemura, Hiromi

Abstract

This paper aims to examine why a certain decision-making framework is used consisting of
decision-making techniques that employ legislative acts from courthouses over families in recent
yvears. The study investigates the process of how family laws (laws governing the rights within
families) and constitutional laws have been enacted as well as the attitudes of courts towards uncon-
stitutional investigations. The background underlying the problem over what the family ought
to be is  “the semi-feudal institution of the family system”., which was instituted by civil law
and the Family Registration Law during the Meiji era. The family system in itself was abolished
with the enactment of the Constitution of Japan which stipulates individual dignity as well as equal-
ity between both sexes. Despite this, it still has various effects on laws and the minds of people
In addition, it may control trials through the decision-making techniques of the court, which are
called legislative facts. Diverse types of families make legal decisions difficult these days. How-
ever, this paper reasons that it is necessary to perform investigations based on approaches from
a constitutional perspective, not on public opinion.

Key Words
family, semi-feudal institution of family, variety of family, Article 13 on Constitution of Japan,
Article 24 on Constitution of Japan, Family Law, Court, legislative fact
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